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CASES, REGULATIONS AND STATUTES
BANKRUPTCY
  GENERAL  
DISCHARGEABLE DEBTS.  The
debtor's debt to two banks was held
nondischargeable where the value of the
collateral turkeys was valued as over
$900,000 by the debtor on a financial
statement but was actually only $400,000.
The court held that the bankruptcy court
had sufficient evidence to support its
finding that the the banks had reasonably
relied on two audits of the debtor's
business in making the loans.  Matter
of Bonnett, 895 F.2d 1155 (7th
Cir. 1989), rev'g 73 B.R. 7 1 5
(C.D. Ill. 1987), rev'g unpub. B .
Ct. op.
ESTATE PROPERTY.  Debtor filed
her 1988 state and federal income tax
returns after filing for Chapter 7
bankruptcy in 1989.  The debtor directed
part of her refunds to be applied toward her
1989 state and federal income tax liability.
The court ruled that except to the extent of
the debtor's exemption in the refunds, the
refunds were estate property and could not
be applied toward post-petition debts of
the debtor and that the debtor was
personally liable to the estate for the
misused funds.  The debtor had also paid
by check several bills just prior to filing
bankruptcy which did not clear the bank
until after the filing.  The court held that
the debtor's entire bank balance as of the
date of filing was estate property and that
the debtor is liable to the estate for the
amount of the checks which cleared the
bank after the filing.  In re Lange, 1 1 0
B.R. 907 (Bankr. D. Minn. 1990).
The debtor was a beneficiary of an
Arizona land trust which had a clause
prohibiting the beneficiaries from
transferring their interests in the trust and
requiring the forfeiture of the beneficiary's
interest if even an attempt to transfer an
interest is made.  The court held that the
filing of a bankruptcy case by the debtor
constituted an attempt to transfer the
debtor's interest in the trust and caused the
debtor to lose his interest in the trust, thus
removing the trust from possible
inclusion in the bankruptcy estate.  In re
Fitzsimmons, 896 F.2d 373 (9th
Cir. 1990).
EXEMPTIONS.  Debtor's interest in
employer funded ERISA retirement
account and savings account were exempt
under Virginia pension plan exemption
because restrictions on debtor's access to
those accounts were enforceable under state
law.  In re  Putman, 110 B.R. 7 8 3
(Bankr. E.D. Va. 1990).
POST-PETITION INTEREST.  A
third party had agreed to purchase the
debtor's ranch for the amount of money
owed to FmHA.  The state director of the
FmHA had agreed, without authority, not
to assess any post=petition interest on the
FmHA's claim against the debtor.
Because the state director was without
authority to waive post-petition interest
and post-petition interest was allowable,
the third party was required to pay the
interest as part of the purchase price of the
ranch.  In re  Growers-Ranchers,
Inc., 110 B.R. 915 (Bankr. 9th
Cir. 1990).
  FEDERAL TAXATION  
CLAIMS.  IRS was not allowed
additional time to file a claim where the
notice of the claim's bar date was timely
sent to three IRS offices.  Matter o f
Dewey Beach Enter., Inc., 1 1 0
B.R. 681 (Bankr. D. Del. 1990).
DISCHARGEABILITY.  A deficiency
for federal taxes was found to have been
assessed as of the date Form 3552 was
sent to the debtors and not on the date the
IRS notified the debtors by form letter of
the results of an audit examination.  Thus,
the taxes were assessed within 240 days of
the debtor's filing for bankruptcy and were
nondischargeable under 11 U.S.C. §
507(a)(7)(A)(ii).  In re  Hartman, 1 1 0
B.R. 951 (D. Kan. 1990).
EXEMPT PROPERTY.  An IRS
federal tax lien against the debtors'
personal property was held valid although
the property was exempt from levy under
I.R.C. § 6334.  U.S. v. Barbier, 8 9 6
F.2d 377 (9th Cir. 1990), rev'g
84 B.R. 190 (D. Nev. 1988), aff'g
77 B.R. 799 (Bankr. D. N e v .
1987) .
INVESTMENT TAX CREDIT.  The
debtor was a partner in a partnership which
had taken investment tax credit for
business property.  The partnership
transferred the property to a corporation
without recapture of the investment tax
credit because the transfer was a mere
change in the form of doing business.
The partner owned stock in the transferee
corporation.  The debtor filed for
bankruptcy when the corporation ceased
doing business.  The investment tax credit
property was repossessed by the
corporation's creditors.  The court held that
the debtor was liable for the recapture of
investment tax credit upon disposition of
the property by the corporation and that
I.R.C. § 1398 did not apply because the
property was not part of the debtor's
bankruptcy estate; only the stock of the
corporation was included in the bankruptcy
estate.  Moudy v. Comm'r, T . C .
Memo. 1990-169.
CONTRACTS
CONTRACT PARTIES.  The
defendant contracted with the plaintiff for
the purchase of electricity over 10 years to
run irrigation wells on the defendant's
property.  The defendant transferred the
property during the contract to a wholly-
owned corporation and the electricity bills
were paid by the corporation but the
corporation was not substituted as a party
to the contract.  The land was leased by
the corporation to a third party who failed
to pay the electricity bills and the plaintiff
sued the defendant individually for the
amounts due.  The court ruled that the
plaintiff's acceptance of payments from the
corporation did not constitute substitution
of the corporation for the defendant as the
party responsible under the contract for
payment for the electricity.  Wheat Belt
Public Power Dist. v. Batterman,
234 Neb. 589, 452 N.W.2d 4 9
(1990) .
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FEDERAL
AGRICULTURAL
PROGRAMS
BORROWER'S RIGHTS.  Farm
Land Bank borrowers brought an action
against the bank for failure to release
security in farmland.  The court held that
the borrowers had no right of private
action against the bank under the Farm
Credit Act.  Williams v. Federal
Land Bank of Jackson, 7 2 9
F.Supp. 1387 (D. D.C. 1990).
Farm debtors sued a Production Credit
Association for common law negligence
for failing to comply with the PCA's
lending standards and regulations and for
negligent misrepresentation in making
loans to the debtors.  The court held that
the debtors did not have a right to pursue a
private action against the PCA for
violation of the federal regulations but that
the debtors could bring a cause of action
for negligent misrepresentation.  Winkel
v. Production Credit Ass'n, 4 5 1
N.W.2d 440 (Wis. App. 1989).
CITRUS.  The AMS has issued a
proposed rule increasing the charge for
laboratory analysis of citrus juice and
other products.  55 Fed. Reg. 13280
(Apr. 10, 1990)
CLEAN WATER ACT.  The
plaintiff had constructed salt crystallizing
ponds on property near San Fransisco bay
tidewaters.  After the ponds were no longer
in use, various state and federal
construction in the area allowed the tidal
waters to reach a portion of the land.  The
Army Corps of Engineers issued a cease
and desist order under Section 404 of the
Clean Water Act when the plaintiff
attempted to fill in areas flooded by the
tidal waters.  The court held that the Corps
was not prevented from exercising
jurisdiction over the property because the
flooding and resulting wetland characteris-
tics were created by other governmental
action.  In addition, the Corps' jurisdiction
was supported by the seasonal flooding of
the area from the bay tidewaters and
collection of water in the old crystalliza-
tion ponds.  The case was remanded
however to determine whether the property
had sufficient connections with interstate
commerce.  Leslie Salt Co. v. U . S . ,
896 F.2d 354 (9th Cir. 1990).
COMMUNITY FACILITY
LOANS .  The FmHA has issued an
interim rule establishing a new grant
program to assist rural communities
which have had a significant decline in
quantity or quality in their drinking water.
55 Fed. Reg. 12811 (Apr. 6 ,
1990) .
EGGS.  The AMS has adopted as a
final rule increases in the fees charged for
voluntary egg products inspection and egg
and poultry grading.  55 Fed. R e g .
13502 (Apr. 11, 1990).
FARM CREDIT SYSTEM .  A
Federal Intermediate Credit Bank and a
Production Credit Association in the
Jackson district brought an action against
the Farm Credit Administration to stop a
merger of the Jackson Federal Intermediate
Credit Bank with the Farm Credit Bank of
Texas.  The merger was required because
the Jackson Federal Land Bank was in
receivership and the intermediate credit
banks were required by the Agricultural
Credit Act of 1987 to merge with the
federal land banks in their districts.  The
FCS had allowed the Farm Credit Bank of
Texas to amend its charter to provide long-
term loans in the Jackson district.
Because the Jackson district now had a
long-term lender, the intermediate credit
bank for the Jackson district was required
to merge with the Texas Farm Credit
Bank.  The court upheld the merger as
within the reasonable exercise of the FCS
authority and mandate to merge the banks.
First South Prod. Credit Ass'n v .
Farm Credit Admin., 729 F .
Supp. 1559 (E.D. Va. 1990).
HORSES .  The Animal and Plant
Health Inspection Service has adopted as a
final rule amendments to the equine
infectious anemia regulations allowing
horses testing positive for equine
infectious anemia to be sent to approved
stockyards for sale for immediate
slaughter.  Approved stockyards must keep
such horses in pens at least 200 yards
from other livestock.  55 Fed. R e g .
13504 (Apr. 11, 1990).
APHIS has announced that it will
propose regulations providing standards for
the humane care of horses used for
biomedical or other nonagricultural
research or exhibition.  The regulations
will also govern other animals used for
similar purposes. 55 Fed. Reg. 12630
and 12667 (Apr. 5, 1990).
HOUSING LOANS .  The FmHA
has adopted as a final rule changing the
names of Forms AD-621, AD-623, AD-
624 and AD-625 to Form SF 424.1 and
424.2 for applications for federal assis-
tance.  55 Fed. Reg. 13502 (Apr.
11, 1990).
MARKETING ORDERS .  AMS
has announced proposed authorized
expenditures and assessment rates for the
marketing orders for Washington peaches,
apricots, and cherries and Washington-
Oregon prunes.  55 Fed. Reg. 12846
(Apr. 6, 1990).
MILK.  AMS has announced the
proposed indefinite suspension of the
"touch base" requirement under the Great
Basin marketing order which requires a
producer to ship one day's production to a
pool plant before diverting any milk to a
nonpool plant.  55 Fed. Reg. 12848
(Apr. 6, 1990).
The AMS has announced the
suspension of the limits on the amount of
milk which may be moved directly from
dairy farms to nonpool plants and still be
priced under the marketing order in the
southern Illinois-eastern Missouri
marketing area.  55 Fed. Reg. 12810
(Apr. 6, 1990).
ONIONS.  The AMS has adopted as
a final rule the assessment rate for the
1989-90 fiscal period for Marketing Order
No. 959, South Texas onions.  55 Fed.
Reg. 12807 (Apr. 6, 1990).
PACKERS AND STOCK-
YARDS .  The Packers and Stockyards
Administration has announced proposed
rules which reduce the time for filing
claims on surety bonds and equivalents
from 120 days to 60 days and reduce the
waiting period for filing suit on the bonds
from 180 days to 120 days.  55 Fed.
Reg. 13796 (Apr. 12, 1990) ,
amending 7 C.F. R. §§ 2 0 1 . 2 7 ,
.28, .33.
PESTICIDES.  The Environmental
Protection Agency has issued a proposed
rule adding alfalfa as a general category to
include alfalfa, birdsfoot trefoil and
sainfoin and their varieties in determining
pesticide tolerances under 40 C.F.R. §
180.1(h).  55 Fed. Reg. 12525 (Apr.
4, 1990).
POTATOES.  The AMS has adopted
as a final rule the authorized expenditures
and assessment rates for 1990-91 fiscal
period for Marketing Order No. 946, Irish
potatoes grown in Washington.  55 Fed.
Reg. 12806 (Apr. 6, 1990).
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RAISINS .  The AMS has issued
proposed rules for the marketing order for
California raisins to establish an
identification and surveillance system for
monitoring raisins grown outside of
California but received by handlers in
California.  55 Fed. Reg. 13540
(Apr. 11, 1990).
The AMS has issued an interim rule
for establishing final free and reserve
percentages for natural seedless and other
seedless raisins from the 1989 California
raisin crop.  55 Fed. Reg. 12808
(Apr. 6, 1990).
RURAL ELECTRICAL COOP-
ERATIVES.  The Rural Electrification
Administration has issued proposed rules
governing federal preemption in rate
making involving power supply borrowers
and power supply borrowers in bankruptcy
under the Rural Electification Act.  5 5
Fed. Reg. 12194 and 12199 (Apr.
2, 1990).
SWINE.  APHIS has affirmed an
interim rule adding West Virginia as a
validated brucellosis-free state.  55 Fed.
Reg. 12163 (Apr. 2, 1990).
APHIS has issued a proposed rule
adding the particle concentration
fluorescence immunoassay test to the
official list of tests for brucellosis in
swine.  55 Fed. Reg. 12848 (Apr.
6, 1990).
WAREHOUSES.  The ASCS has
published a list of licensed warehouses
available from Mrs. Judy Fry, ASCS,
Licensing Authority Division, U.S.D.A.,
P.O. Box 2415, Room 5962, South
Agriculture Bldg., Washington, D.C.
20013.
FEDERAL ESTATE
AND GIFT TAX
ANNUAL EXCLUSION.  Dece-
dent, a controlling general partner in a
family partnership, transferred amounts
from his capital account to the capital
accounts of the other partners, the
decedent's son and grandsons.  The
decedent claimed the annual exclusion for
each of the gifts and the executor excluded
the gifts from the decedent's gross estate.
IRS argued that the gifts were transfers of
future interests not eligible for the annual
exclusion.  The court held that because
there were no restrictions on the partners
ability to demand distribution of amounts
in their capital accounts, either under state
partnership law or the partnership
agreement, the transfers were eligible for
the annual exclusion.  Wooley v .
U.S., 90-1 U.S.T.C. ¶ 6 0 , 0 1 3
(S.D. Ind. 1990).
APPORTIONING ESTATE
TAX.  The decedent's will provided for
payment of estate taxes from the estate
"without the necessity of charging them
against the interest of any beneficiary."
The decedent also left a revocable trust of
which one-half was to be received by the
surviving spouse and the remainder
transferred to two trusts for a daughter and
granddaughter.  The trustee was allowed,
but not required, to pay debts of the estate.
After payment of estate taxes, no estate
property remained for distribution to the
trusts.  IRS ruled that the estate taxes were
to be first paid with estate property and the
remainder charged against the two trusts
for the children.  Ltr. Rul. 9010006 ,
Nov. 30, 1989.
APPRAISERS .  As part of a stock
reorganization, the stock of the decedent's
estate was valued by three appraisers, one
chosen by the corporation, one chosen by
shareholders and one chosen by the other
two appraisers.  In a trial concerning the
valuation of the decedent's stock, IRS used
the third appraiser as an expert witness as
to the valuation of the decedent's stock.
The decedent's estate objected citing
conflict of interest and violation of
privileged and confidential relationship.
The court allowed the appraiser to testify
and ruled that an appraiser does not owe a
duty of advocacy and instead serves in the
public interest.  Est. of Halas v .
Comm'r, 94 T.C. No. 33 (1990).
DISCLAIMERS.  At the date of
death, decedent owned brokerage accounts,
state and municipal bonds and bank
accounts jointly with the surviving
spouse.  The decedent contributed all of
the funds for these items and the surviving
spouse made no withdrawals from these
items but used a credit card from one
account.  The surviving spouse made
disclaimers of her interests in these items.
IRS ruled that the disclaimers of the
surviving spouse's interest in the
brokerage accounts would be valid if made
within nine months of the decedent's death
except for the account from which the
credit card was used, which to the extent of
one-half of the withdrawals was not
disclaimable.  The surviving spouse's
interest in the bonds had to be disclaimed
within nine months of the purchase of the
bonds.  The surviving spouse was also
able to disclaim within nine months of the
decedent's death her interest in a trust
revocable by the decedent as of the date of
death.  Ltr. Rul. 9012053, Dec. 2 7 ,
1989 .
GENERATION SKIPPING
TRANSFERS.  The taxpayer estab-
lished irrevocable trusts for each of five
grandchildren prior to January 1, 1990.
All of the income was to be distributed to
the beneficiaries and the beneficiaries had
the power to dispose of trust corpus by
will.  IRS ruled that the trusts qualified for
the $2 million exemption under TRA
1986 § 1433(b)(3).  Ltr. R u l .
9012027, Dec. 20, 1989.
The taxpayers created irrevocable trusts
for their grandchildren with the
beneficiaries' parents as trustees.  The trust
income is to be accumulated until the
beneficiary reaches age 21.  Trust income
is to be distributed annually while the
beneficiary is age 21 to 30 with all trust
property distributed to the beneficiary at
age 30.  If the beneficiary dies before age
21, all trust property passes to the
beneficiary's estate.  If the beneficiary dies
after age 21, the beneficiary has the power
to appoint the trust property by will.  The
trusts' property includes cash, stock and an
interest in a contract for deed.  IRS ruled
that the trust property was not includible
in the grantors' or the trustees' estates and
that the transfers to the trusts qualify for
the $2 million exemption for generation
skipping transfers.  Ltr. R u l .
9011052, Dec. 22, 1989.
LIFE INSURANCE.  Within three
years of death, decedent had purchased life
insurance policies on his life with his
sons as beneficiaries.  The decedent paid
all the premuims on the policies but did
not own any incidents of ownership at
death.  The court held that the policies
were not includible in the decedent's gross
estate.  Est. of Perry v. Comm'r,
T.C. Memo. 1990-123.
MARITAL DEDUCTION.  A
bequest to the decedent's surviving spouse
of "that fractional share of my residuary
estate required to obtain for my estate the
maximum marital deduction" was ruled to
be a maximum marital deduction formula
clause and the estate was limited to a
marital deduction of the greater of
$250,000 or one-half of the decedent's
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adjusted gross estate.  Ltr. Ru l
9010068, Dec. 13, 1989.
Decedent's will bequeathed to her
surviving husband a pecuniary amount
equal to the maximum marital deduction.
Decedent also left a living trust which
directed the trustee to pay the taxes of the
trust estate and pay the surviving husband
the pecuniary amount equal to the
maximum marital deduction.  The court
held that federal estate and income taxes
and state inheritance taxes were not to be
charged against the estate before
determination of the maximum marital
deduction amount (one-half of the adjusted
gross estate in this case).  Martin v .
U.S., 90-1 U.S.T.C. ¶ 6 0 , 0 1 5
(N.D. Ind. 1990).
The decedent bequeathed by will
property to a marital trust the amount
from the residuary estate by which the
maximum marital deduction in effect at
the time of the decedent's death exceeded
the amount of property otherwise passing
to the surviving spouse.  IRS ruled that
the decedent intended that changes in the
federal estate tax law would apply to the
estate and that the unlimited marital
deduction was available to the property
passing to the marital trust.  Ltr. R u l .
9013063, Dec. 29, 1989.
QTIP.  Under the decedent's will, the
personal representative had the authority to
determine the amount of property passing
to a trust for the surviving spouse.  The
personal representative was to fund the
trust with as much property as the
representative determines is most desirable
for reducing the federal estate tax of the
decedent's and the surviving spouse's
estates.  IRS ruled that the trust property
could not be considered as passing from
the estate because the amount of property
was subject to too much discretion of a
third party.  Ltr. Rul. 9010001, Oct.
20, 1989.
The decedent's will established a
remainder trust for the surviving spouse
and two children which the trustee will
petition the state court to divide into three
trusts.  The two children will disclaim any
interest in one of the trusts, leaving the
surviving spouse with a life interest in
that trust.  IRS ruled that if the estate'
personal representative so elects, the trust
qualifies as QTIP.  Ltr. R u l .
9010068, Dec. 13, 1989.
SPECIAL USE VALUATION.
On the decedent's estate tax return, the box
for the special use valuation election was
checked and "protective election" was
typed in next to the box.  The estate tax
return valued some property at its special
use value.  IRS ruled that a protective
election is valid only to reduce any estate
tax liability from a deficiency attributable
to an increase in the fair market value of
qualified property shown in the return.
Thus, a protective election is available
only when estate property is valued at fair
market value.  The protective election
cannot be used to later take a special use
valuation election on the estate property.
The IRS identified two situations in which
a protective election is available:
(1) Where the personal representative
does not have sufficient
information to determine the
availability or consequences of the
election, a protective election can
be made with the actual election to
be made within 60 days after
receipt of the necessary
information.
(2)  A protective election is allowable
where the a good faith valuation of
the estate property has been made
but a later examination produces a
tax deficiency because of changes
in the value of estate property by
the examination.  If the applicable
percentage requirements were not
met when the return was filed, the
estate may make an unrestricted
election within 60 days.  If the
estate did meet the applicable
percentage requirements when the
return was filed, the election made
after the examination cannot result
in a reduction in the estate tax
greater than an amount equal to the
portion of the deficiency that is
attributable to the real property to
which the election applies.
Ltr. Rul. 9013001, no date given.
TRANSFERS WITHIN THREE
YEARS OF DEATH.  Decedent was
grantor and sole beneficiary of a revocable
trust in which the beneficiary had the
power to withdraw all of the income and
principal of the trust.  Within three years
of death, the beneficiary instructed the
trustee to make gifts of trust corpus to
several donees.  IRS ruled that the
transferred property was not includible in
the decedent's gross estate because the
transfers did not amount to a
relinquishment of the power to revoke the
trust.  The transfer was deemed a
distribution to the beneficiary and a direct
gift to the donees.  Ltr. R u l .
9010005, Nov. 17, 1989.
FEDERAL INCOME
TAXATION
ALTERNATIVE MINIMUM
TAX.  The taxpayer recognized net
capital gain from the sale of dairy cattle
under the Dairy Termination Program in
1987.  IRS ruled that the 60 percent
deduction for capital gains was not a
preference item for alternative minimum
tax purposes.  This result was produced by
the repeal of the provision making the
capital gains deduction a preference item as
of January 1, 1987 but the special
allowance of the capital gains deduction
for sales of cattle under the Dairy
Termination Program continued through
September 30, 1987.  Ltr. R u l .
9013032, no date given.
BAD DEBT DEDUCTION.  Bad
debt deductions were disallowed because
the taxpayer failed to demonstrate the
taxable year in which the debts became
worthless.  Franks v. Comm'r, T . C .
Memo. 1990-189.
DEPRECIATION.  IRS has issued
tables for determining the limitations on
depreciation deductions for automobiles
first placed in service in 1990 and the
amount of income to be included from
automobiles first leased in 1990.  For the
first year the maximum depreciation
deduction is $2,660, for the second year is
$4,200, for the thrid year is $2,550 and for
each succeeding year is $1,475.  R e v .
Proc. 90-22, I.R.B. 1990-15, 32.
FEDERAL DISASTER PAY-
MENTS.  As reported in the Agricul-
tural Law Digest, p. 70, IRS has issued
temporary regulations allowing the deferral
of 1989 federal disaster benefits under
I.R.C. § 451(d).  Because many farmers
may have filed their 1989 federal returns
prior to the issuance of those regulations,
taxpayers who elected to defer crop
insurance proceeds but filed no election to
defer disaster payments will not be required
to file an election to defer the recognition
of disaster payments if the taxpayer does
not want to defer the disaster payments.  If
the taxpayer wants to defer disaster
payments also, an amended return must be
filed to make that election.  IRS notes that
an election to defer disaster payments but
not crop insurance proceeds is not allowed.
Notice 90-28, I.R.B. 1990-16, 13.
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GIFTS.  The taxpayer owned 220
shares of a bank corporation and transferred
50 shares to each of three children.  The
transferred stock was held by the taxpayer.
When the bank was sold, however, the
taxpayer retained all the proceeds of the
stock and intermingled the proceeds with
his own funds.  The court held that the
taxpayer was liable for all the gains from
the sale of the stock because the taxpayer
retained economic control over the stock
and its proceeds.  Gray v. U.S., 90 -1
U.S.T.C. ¶ 50,180 (N.D. Ala .
1990) .
HOBBY LOSSES .  A farming
activity was held not to be engaged in
with an objective to make a profit where
the owners worked full time at other jobs,
they had no expertise at farming and did
not seek expert advice, the farm income
came only from the sale of wood, the farm
produced substantial losses and the farm
was purchased for retirement.  The
taxpayer were denied investment tax credit
on farm property.  McEntyre v .
Comm'r, T.C. Memo. 1990-179.
Partners were not allowed business
deductions and investment tax credit for
farming activities which were not
conducted in a businesslike manner
because no records were kept, no efforts to
prevent losses were made and the partners
derived personal recreation from the
activities.  Gruse v. Comm'r, T . C .
Memo. 1990-187.
HOME OFFICE.  IRS has
announced that it will not follow the
holding in Soliman v. Comm'r, 94 T.C.
No. 3 (1990), see p. 59 supra, which
allowed a deduction for home office
expenses of an anesthesiologist.  IRS has
filed a motion for reconsideration in the
case and will recommend appeal.  IR 9 0 -
55, March 27, 1990.
INCOME.  An employer established
a "leave bank" in which employees
surrendered their paid leave rights for use
in medical emergencies by other
employees who have used up their normal
paid leave rights.  IRS ruled that the
additional paid leave for these employees
is income.  In addition, the leave
surrendered by the other employees is not
a deductible expense or loss.  Rev. R u l .
90-29, I.R.B. 1990-15, 5.
INSTALLMENT METHOD.
Taxpayers sold real property on contract
and elected to report the gain on the
installment method.   The property buyer
failed to pay the second and final
installment on the contract and the
taxpayers asked the IRS for permission to
revoke the installment method election.
IRS denied the request because the
taxpayers had deliberately and without
error or mistake made the election and
sought revocation only after circumstances
changed.  Ltr. Rul. 9010076, Dec .
14, 1989.
INVESTMENT TAX CREDIT.
Taxpayers were not entitled to investment
tax credit for heavy duty truscks where the
trucks were leased for three years which
equaled 50 percent of the truscks useful
life under Rev. Proc. 83-35, 1983-1 C.B.
745.  Fisher v. Comm'r, T . C .
Memo. 1990-185.
IRA'S.  Under a decree of divorce, the
taxpayer transferred one-half of an IRA
account to the former spouse in March
1989.  IRS ruled that the minimum
required distribution for 1989 was to be
determined by the amount in the IRA as of
December 31, 1988, and that amount
could not be reduced by the transfer to the
former spouse under a divorce decree.
Ltr. Rul. 9011031, Dec. 1 9 ,
1989 .
LIKE-KIND EXCHANGES.  The
seller of real property contracted with a
buyer that the buyer would purchase like-
kind property to exchange for the sold real
property.  The buyer purchased other real
property for the exchange but the title for
that property was transferred directly to the
seller.  IRS ruled that the property
exchange qualified for nonrecognition of
gain.  Rev. Rul. 90-34, I .R.B.
1990-16, 6.
PENALTIES.  Farm taxpayers who
had deducted the cost of standing timber in
the year of acquisition on the advice of an
IRS revenue agent instead of properly
deducting only a depletion allowance were
not assessed penalties for negligent
underpayment of tax.  Haynes v .
Comm'r, T.C. Memo. 1990-135.
PENSION PLANS .  An employee
who was transferred from one subsidiary of
a corporation to another subsidiary of the
same corporation was not entitled to use
10-year averaging for the lump sum
distribution from a pension plan where the
employee failed to establish a causal
connection between the transfer and the
distribution.  Dean v. Comm'r, T . C .
Memo. 1990-177.
S CORPORATIONS
ELECTION.  In making an S
corporation election, the corporation failed
to submit the elections of the beneficiaries
of trusts holding stock in the corporation.
IRS ruled that the elections had
substantially complied with the regula-
tions and allowed the beneficiaries'
election to be filed late.  Ltr. R u l .
9010063, Dec. 13, 1989.
INADVERTENT TERMINATION.
An S corporation shareholder made gifts of
stock to trusts for children but failed to
make the elections by trust beneficiaries
thus causing the termination of S
corporation status although the
corporation relied on the advice of
accountants and attorneys.  IRS ruled the
termination to be inadvertent.  Ltr. R u l .
9010064, Dec. 13, 1989.
RE-ELECTION.  A corporation was
allowed to file an S corporation election
within five years of revoking a previous
election where the revocation was effective
as of the date of the first election.  Ltr.
Rul. 9013025, Dec. 27, 1989.
SELF EMPLOYMENT. An attor-
ney was not allowed to deduct the loss
from the rental of self-storage units
against self-employment income as an
attorney.  The storage unit business was
operated as a partnership and the court held
that the partnership's involvement in
managing the business was not substantial
and that only a minor part of the rental
payments were for these services.
Hopper v. Comm'r, 94 T.C. N o .
31 (1990).
TAXPAYER RIGHTS.  IRS has
issued temporary regulations governing
the time and place for conducting
examinations.  55 Fed. Reg. 12344
(Apr. 3, 1990), adding Temp.
Reg. § 301.7605-1T.
PARTNERSHIPS
PARTNERSHIP PROPERTY.
In a farm partnership operated by two
brothers, one brother withdrew partnership
funds and purchased a bar in his and his
wife's name.  When the brother divorced
his wife, the bar was identified as
partnership property but transferred to the
wife as part of the property settlement.
The bar was also treated as partnership
    Agricultural Law Digest                                                                                                                                                                                                                                                                                    100
property on tax records.  Although other
registration and financial records showed
the bar to be the partner's individual
property, the court held that such records
did not overcome the other evidence and
the presumption under Mont. Code § 35-
10-203(2) that property purchased with
partnership funds was partnership
property.  Mehl v. Mehl, 786 P.2d
1173 (Mont. 1990).
WAGES.  Two brothers were partners
in a farm partnership.  After one of the
brothers became ill, his children were hired
to perform that partner's duties.  The
children were paid wages which were
claimed as a business expense on tax
returns.  The court held that the money
paid to the children were wages and not
distributions from their father's capital
account.  Mehl v. Mehl, 786 P.2d
1173 (Mont. 1990).
RIPARIAN RIGHTS
DRAINS .  The plaintiffs owned land
which received drainage from land owned
by the defendant.  The defendant attempted
to improve the drainage of its land by
repairing blocked drain tile and removing
part of a collar around two sloughs.  The
court held that because the drainage tile
had been in existence over 20 years, the
drainage was a prescriptive easement.
However, because the plaintiffs were
responsible for the clandestine blockage of
the drain tile, the defendant was allowed to
repair the drain tile.  The defendant was
enjoined from removing the collar around
the sloughs because such action would
cause unusual and unnatural quantities of
water onto the plaintiff's land.  Miller v.
County of Davison, 452 N.W.2d
119 (S.D. 1990).
SECURED
TRANSACTIONS
FEDERAL FARM PRODUCTS
RULE.  The plaintiff's suit for conver-
sion of the proceeds of the sale of rice was
dismissed for lack of a federal question
where the contract for the sale of the rice
was executed prior to the effective date of
the federal farm products rule.  Cullipher
v. Lindsey Rice Mill, Inc., 7 3 0
F. Supp. 970 (W.D. Ark. 1990).
FIXTURES .  Bank had perfected its
security interest in the debtor's mobile
home while the home was personal
property of the debtors.  The debtors then
affixed the mobile home to a cement
foundation and built on a patio and garage.
The court held that because the bank failed
to refile its security interest after the
mobile home became a fixture, the
security interest was junior to another
perfected security interest in the realty on
which the mobile home was located.  In
re Beabout, 110 B.R. 883 (Bankr.
S.D. Ill. 1990).
PRIORITY.  The Federal Land Bank
held a first mortgage against the debtors'
property with the FmHA holding a junior
lien.  The FLB argued that attorney fees
resulting from foreclosure on the property
were to be afforded the same priority as the
underlying mortgage as provided under
Colorado law.  FmHA argued that federal
law required the attorney fees to be junior
to the FmHA lien because the fees were
not choate when the FmHA lien attached.
The court ruled that under U.S. v. Kimball
Foods, 440 U.S. 715 (1979), state law
applied to determine priority and the fees
were to be afforded the same priority as the
mortgage.  Federal Land Bank o f
Wichita v. Ferguson, 896 F.2d
1244 (10th Cir. 1990).
CITATION
UPDATES
Prussner v. U.S. 896 F.2d 218 (7th
Cir. 1990), aff'g 87-2 U.S.T.C. ¶ 13,739
(C.D. Ill. 1987) (special use valuation).
See p. 73 supra.
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